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Review of Statutory Notice of Deficiency

Statute of limitations expires: _

DISCLOSURE STATEMENT

This advice congtitutes return information subject to I.R.C.
§ 6103. This advice contains confidential information subject to
attorney-client and deliberative process privileges and if
prepared in contemplation of litigation, subject to the attorney
work product privilege. Accordingly, the Examination or Appeals
recipient of this document may provide it only to those persons
whose official tax administration duties with respect to this
case require such disclosure. In no event may this document be
provided to Examination, Appeals, or other persons beyond those
specifically indicated in this statement. This advice may not be
disclosed to taxpayers or their representatives.

This advice is not binding on Examination or Appeals and is
not a final case determination. Such advice is advisory and does
not resolve Service position on an issue or provide the basis for
closing a case. The determination of the Service in the case is
to be made through the exercise of the independent judgment of
the office with jurisdiction over the case.

Pursuant to your request of February 6, 2001, we have
reviewed the notice of deficiency which you propose to issue to
the above-named taxpayer. After careful review of the
administrative file, we concur with the issuance of the proposed
notice of deficiency at this time based on the information
developed. However, we recommend that, in addition to the
valuation position, an alternative position be taken which
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characterizes the transfer of stock to the family limited
partnership as an indirect gift of stock by the donor to the
trust and/or his children. Our recommendation is based on the
analysis below.

Property transferred for less than adequate consideration is
generally deemed a gift. See I.R.C § 2512(b). A gift may be
direct or indirect whether the transfer is in trust or otherwise.
See Treas. Reg. 25.2511-1{a). The gift is measured by the value
of the property in the hands of the donor rather than by the
value of the property received by the donee. See Treas. Reg.
25.2511-2(a). An example of an indirect transfer is provided by
Treas. Reg. 25.2511-1(h) (1) which states that a transfer of
property by an individual to a corporation for less than full
consideration represents gifts by the individual to other
shareholders of the corporation to the extent of their
proportionate interest. Moreover, a transfer to a partnership
for less than full consideration may represent an indirect gift
to the partners. See Gross v. Commissioner, 7 T.C. 873 (1946).

In the ingtant case, the —Limited Partnership
was formed on — On that same date the _
I L]

Trust was established. was the
eneral partner with a interest in the partnership and the

Trust held a [ ownership. on _
gifted a | partnership interest to the
Trust, designating |l as a gift for the

benefit of each of his [JJlchildren. Simultaneously, he
transferred | shares of stock to the Limited
Partnership. The partnership agreement at

provides that, " any partner ... who shall acquire an interest
. by means of a transfer ... shall have a capital account which
reflects such transfer." Therefore, dmade a transfer
for less than adequate value in that his capital account did not
reflect the contribution he made. Consequently, this was an
indirect gift of stock to the Trust and/or
the donees.

The facts in this case are similar to the facts in Shepherd
v. Commissioner, 2000 U.8. Tax Ct. LEXIS 77, 115 T.C. No. 30
(Oct. 26, 2000). In Shepherd a family limited partnership was
formed on August 2, 1991, with J.C. Shepherd {(father) having a
50% ownership interest and each of his two sons a 25% ownership
interest. J.C. Shepherd then transferred leased property to the
partnership on the same day the partnership came into existence,
and onie month later, transferred stock to the partnership. The
court concluded that both transfers of leased property and stock
were indirect gifts to each of his sons because the contributions
were allocated to the sons' capital accounts based on their
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respective partnership shares. Because the contributions were
reflected partially in the capital accounts of the
noncontribtuing partners, the values of the noncontributing
partners' interests were enhanced by the contributions of the
taxpayer. Moreover, upon dissolution, each partner was entitled
to receive payment of the balance of his capital account.

In light of the analysis above, we suggest that you insert
the following language in the Explanation of Adjustments as
additional explanations to Items 1-3.

"In the alternative, it is determined that the transfer of
the Il stock to the | Linited Partnership is in
substance an indirect gift within the meaning of IRC § 2511
cf-percent of that stock to the other partners.

In the alternative, It is determined that the fair market
value of two Ml percent interests and a Hlpercent interest

in the IIMrcr is SHEEEE.

The 3615-A uses ‘ast':he amount of the gifts, but
the gifts only add up to Please reconcile this
difference.

Item 1 of the Explanation of Adjustments should begin with
"It is determined". In addition, in Items 1-3 "value" should be
vfair market value." Also, the "$" is missing form Item 1 of
Schedule A, Part 1.

Please verify the correct address of=
Although the i shows the address to be c¢/o

that lawfirm has

been out of business for a few years.

If you have further questions concerning this matter, please
contact attorney Lydia Branche at (212) 264-5473.

LINDA R. DETTERY
Area Counsel, SBSE

By:
LYDIA A. BRANCHE
Attorney

Enclosure: 2dministrative file.




